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ABSTRACT. The jurisdiction of the Constitutional Court of Georgia extends to all types of international
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Supervision of Georgia’s international treaties is
the competence of the Constitutional Court of Geor-
gia. According to the basic law of Georgia, the Con-
stitutional Court of Georgia “Considers disputes con-
nected with questions of the Constitutionality of trea-
ties and international agreements (subclause “e” of
the first clause of Article 89). Legislative definition of
this competence is given also in the organic law”. On
the Constitutional Law of Georgia [1: 86-130], accord-
ing to which, on the basis of a constitutional suit or
constitutional submission it is empowered to con-
sider and decide “the question of the Constitutional-
ity of international treaties and agreements”
(subclause “b” of clause 1 of Article 19).

 According to international-legal Acts [2: 90-120],
and national legislation [3: 24-42], an agreement con-
cluded in written form with a foreign state(s) or
organization(s) is considered an international treaty

which is regulated by norms of international law, irre-
spective of whether it is presented by a single or
several interconnected documents and irrespective
of its concrete name.

The above definition of an international treaty
contains several conceptual features without which
an act concluded by Georgia will not be considered
an international treaty. Namely, an international treaty
must be concluded with relevant subjects - states or
international organizations (1), in written form (2); it
must be the manifestation of the will of two or more
subjects of international law - an agreement, which
rules out unilateral acts of the states (3), it represents
the object of regulation by international law, which
means that the rule of concluding a treaty, implemen-
tation and obligation is ordered only by international
law norms and intra-state law will not affect the legal
validity of an international treaty (4) (It should be
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noted that it is according to this feature that interna-
tional treaties are demarcated from political agree-
ments between states and from treaties that are regu-
lated by different intra-state legal names of one of
the countries) [4: 20-23]. Incidentally, the number and
name of interrelated documents concluded as a treaty
are irrelevant. The latter two characteristics, namely
the quantity of documents and their names, do not
constitute conceptual features of an international
treaty, for as justly noted in legal literature, it is im-
possible to consider the act as an international treaty,
on their basis. They have no essential impact on the
legal nature or force [5: 91,92; 4: 45-48] of an act con-
cluded between the subjects. Bearing this in mind,
the legislative definition of the competence of Geor-
gia’s Constitutional Court under discussion is wrong,
in my view, and calls for specification. The function
word “or” must not be used in it, for “treaty” and
“agreement” in this context are terms of equal value.
As I have noted above, both in the Georgian law
“about Georgia’s International Treaty” and in the 1969
Vienna Convention it is pointed out that terms de-
noting a treaty are not of essential significance for
the concept of treaty and it may be expressed under
different names: treaty, agreement, convention, pact,
charter, etc. Hence the use of the function word “or”
in this case creates the impression of ‘treaty’ and
‘agreement’ being different international legal acts,
which is wrong. Unlike law, the statement of the Geor-
gian Constitution on this authority of the Constitu-
tional Court is relatively more precise, in which the
two terms, ‘treaty’ and “agreement “are  represented
with the function word “and” (“e” subclause of clause
one of Article 89). In my view in order to avoid termi-
nological misunderstanding, it will be advisable to
formulate the legislative definition of the indicated
competence of the Constitutional Court  in the fol-
lowing way: “discussion of the issue of the constitu-
tionality of international treaties”.

True, the above criteria do allow clause 2 of Arti-
cle 65 of the Constitution of Georgia to determine
which an international agreement concluded between

subjects of international law will be considered an
international treaty, yet for an international treaty to
be authentic it is necessary for it to be a valid act, not
opposed to the basic principles of international law.
Otherwise, such a treaty will be declared null and
void and will not create the rights and duties envis-
aged by the treaty: The 1969 Vienna Convention gives
an exhaustive list of the bases of international trea-
ties becoming null and void, namely, if the treaty is
concluded through force or the threat of use of force,
by deception, bribery, etc. Also if it contradicts the
imperative norms of general international law (jus
cogens) [6].

If an agreement concluded between subjects of
international law meets all the above demands, then
it will be considered a full-valued international treaty.
But in order for an international treaty to give rise to
the rights and duties envisaged for the parties to the
treaty it should be made operative or come into force.
According to the Vienna 1969 Convention, the rule
and date of a convention coming into force is de-
cided by agreement among the states party to the
treaty participating in the talks. If such date or agreed
rule is not defined, then the treaty comes into force
when all the state participants of the talks express
their consent to the treaty being mandatory for them
(first and second clauses of article 24). For its part,
consent to the treaty being mandatory may be ex-
pressed by signing the treaty, exchanging of the in-
struments that make up the treaty, ratification of the
treaty, its acceptance confirmation, accession to it or
in any other means to which the states participating
in the negotiations agree (Article 11). By coming into
force an international treaty becomes operative and
hence mandatory for all participants, who must ob-
serve it in good faith (the principle: pacta sunt
servanda).

An international treaty generates obligations
with respect to the entire state as the subject of
international law, non-fulfillment of which will entail
the state’s international law responsibility. Hence,
as said above, in conformity with the principle pacta
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sunt servanda, the state is obligated at the intr-
astate level, to take all measures to implement the
international treaty. At the same time according to
the Vienna Convention of 1969, a state cannot refer
to the propositions of its own intrastate law in justi-
fication of the non-fulfillment of an international
treaty (Article 27). If the norms of the national law
contradict the propositions of an international treaty,
the state is obliged to alter these norms and make
them conformable to the demands of an interna-
tional treaty. As a rule, the techniques of incorpo-
rating international treaties in the system of intr-
astate law are defined by the country’s constitution
and other legislative acts. Georgia is assigned to
the category of countries that automatically confer
legal intrastate force on an international treaty [4:
156]. According to the Georgian Constitution “Geor-
gia’s” international treaty or agreement, if it does
not contradict the Georgian Constitution, constitu-
tional agreement, has priority force with respect to
intra-state normative acts” (clause 2 of Article 6) -
This norm of the Constitution, as rightly noted in
legal literature, serves two purposes: on the one
hand, it ensures the incorporation of international
treaties in the system of Georgian law and their di-
rect operation, and on the other, defines the place
of international treaties in the hierarchies of Geor-
gian normative acts - their legal force [4: 157]. True,
this norm of the Constitution does not point out
directly that an international treaty is a constituent
part of the Georgian Constitution, but in compari-
son (apart from the constitution and constitutional
agreement), conferring priority legal force to it would
lose sense were it not implied to be a constituent
part of the system of Georgian normative acts. The
ground for any different view on this issue is fully
ruled out by the law on “Georgia’s International
Treaties”, in which, along with reiteration of the
above proposition, it is directly indicated that “Geor-
gia’s international treaty is an inalienable part of the
Georgian Constitution” (clause one of Article 6).
Here there is also an indication on their direct op-

eration, with a stipulation, namely, officially pub-
lished propositions of Georgia’s international trea-
ties, which determine the rights and obligations of
concrete character operate directly in Georgia if they
do not need the adoption or specifying intra-state
normative act (clause 3 of Article 6). Although the
above propositions of the law “On Georgia’s Inter-
national Treaties” fully convey the spirit of the Geor-
gian Constitution regarding the legal force and op-
eration of international treaties, it (its clause one of
Article 6) is still not stated correctly.

It should be noted from the start that an interna-
tional treaty is not part of Georgian legislation but part
of intra-state law. The Georgian law “On Normative
Acts” gives an exhaustive list of the normative acts
that belong to Georgian legislation. It says, in particu-
lar, that Georgian legislation consists only of legisla-
tive acts and bylaws (clause one of Article 7). As is
seen from this law, an international treaty is neither a
legislative law nor a bylaw, Therefore, it cannot be a
constituent part of legislation. The Law on Normative
Acts per se assigns an international treaty to norma-
tive acts, giving it a place defined by the Constitution
of Georgia in the hierarchy of normative acts, without
considering it as part of legislation.

In my view, in this case the legislator acted cor-
rectly, for an international treaty is a specific variety
differing from legislative acts and bylaws. Leaving
aside the existing historical structures and functional
differences [7: 20,21; 8: 45], it will suffice to note that
by the effective legislation only those legal norma-
tive acts will be considered legislative acts and
byelaws that are adopted by the Georgian Constitu-
tion and other legislative acts by observing the pro-
cedures determined for them. This demand is not met
by international treaties, for quite different rules are
laid down for their preparation, passage, coming into
force and abrogation. Hence an international treaty
is a constituent part of Georgia’s normative system
of law (and of legislation). Proceeding from this, the
above-noted statement of the law “On Georgia’s In-
ternational Treaties” should be altered.
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An international treaty, as a system of Georgia’s
normative acts, - a constituent part of intra-state law
- is subject to control by the Constitutional Court,
whose aim is to ensure the conformity of interna-
tional treaties with the country’s basic law, and in the
final analysis, the supremacy of the Constitution.

This power of the Constitutional Court is in its
essence, constitutional supervision of norms, but is
represented in the form of a separate, independent
authority, for its implementation is linked to many
peculiarities, which is accounted for by the specific
nature of an international treaty [9: 193].

On the basis of the Georgian Constitution, which
defines the competence of the Constitutional Court
in this sphere (“e” subclause of the first clause of
Article 89) it may be concluded that the jurisdiction
of the Constitutional Court of Georgia extends to all
types of international treaties (interstate, intergov-
ernmental, interdepartmental). If the act is an interna-
tional treaty, then according to subclause “e” of
clause one of Article 89, it may be subject to the
supervision of the Constitutional Court. Hence the
Constitution does not provide for exceptions. By the
effective legislation it is impossible to restrict the
limits of this competence according to the type of
international treaty or by any other feature.

It is noted in the legal literature that the Georgian
Constitution does not specify at which stage (before
concluding a treaty, after its conclusion) can Geor-
gia’s Constitutional Court discuss the question of
the constitutionality of an international treaty and
arrive at a decision. In the opinion of these authors,
this question is clarified by clause 2 of Article 38 of
the Georgian organic law “on the Constitutional Court
of Georgia”, according to which constitutional repre-
sentation can be filed at the Constitutional Court prior
to the ratification of an international treaty as well [4:
226-228]. I am inclined to take issue with this view.
True, the “e” subclause of clause one of Article 89
does speak generally about international treaties and
this of course implies international - legal acts that
are already in force for Georgia. However, clause 4 of

Article 65 of the same Constitution states clearly that
the constitutionality of an international treaty can be
checked prior to its ratification as well, i.e. before the
recognition of the international treaty as being ob-
ligatory for Georgia. This norm of the basic law reads:
“In the case of the filing of a constitutional suit or
submission to the Constitutional Court it is imper-
missible to ratify a relevant international treaty or
agreement prior to the decision made by the Consti-
tutional Court”. That this power of the Constitutional
Court is not entered in the first clause of Article 89 of
the Georgian Constitution does not alter the situa-
tion, for Article 89 of the basic law does not give an
exhaustive list of the powers of the Constitutional
Court and accordingly it is not the only empowering
norm for the Constitutional Court. “It is defined in
this norm that the Constitutional Court of Georgia
implements other powers defined by the Georgian
Constitution and the organic law” (subclause “z” of
the first clause of Article 89). It is such power that is
consolidated in clause 4 of Article 65 of the Georgian
constitution. The organic law “On the Georgian Con-
stitutional Court” specifies further the limits of the
power of the Constitutional Court, laying down that
both international treaties that have come into force
and international treaties subject to ratification be-
fore their ratification may come within the jurisdic-
tion of the Constitutional Court (Article 38).

Here we cannot bypass a question that, in my
view, is connected with determining the limits of the
powers of the Constitutional Court. Namely, on the
basis of Article 21 of the Georgian law on “Georgia’s
International Treaties”, a view is put forth in the legal
literature, according to which the jurisdiction of the
Georgian Constitutional Court extends in the shape
of preliminary control not only to international trea-
ties to be ratified but to all international treaties prior
to their recognition as mandatory for Georgia. In con-
nection with this K. Korkelia notes that, whereas Ar-
ticle 38 of Georgia’s organic law on “Georgia’s Con-
stitutional Court focuses attention only on the pos-
sibility of determining the constitutionality of inter-
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national treaties to be ratified, clause one of Article
21 of the Georgian law “On Georgia’s International
Treaties” underlines not their ratification but the “rec-
ognition of an international treaty as mandatory for
Georgia”. This implies recognition of an international
Treaty as mandatory by both the Georgian Parlia-
ment and Georgia’s Government: In Korkelia’s view,
the practice of the Georgian Constitutional Court
must play a decisive role in overcoming this contra-
diction [4: 237,238].

It should be said for the sake of objectivity that,
unlike clause 4 of Article 65 of the Georgian Constitu-
tion, the law on Georgian International Treaties does
indeed broaden the limits of preliminary supervision
by the Georgian Constitutional Court, laying down
that “Prior to the recognition of an international treaty
as mandatory by Georgia, in the case of an author-
ized subject filing a suit, Georgia’s constitutional Court
takes a decision on the constitutionality of the inter-
national treaty” (clause one of Article 21). Thus, here
the legislator deems not only treaties to be ratified as
objects of preliminary supervision by the Constitu-
tional Court but all those international treaties (to be
ratified and non-ratifiable) with respect to which in-
tra-state procedures have not yet been completed
for them to be recognized as mandatory for Georgia.

In my view, when the legislator was formulating
the above-said norm of the law on Georgia’s interna-
tional treaties, he did not take into account the de-
mand of the Georgian Constitution according to which
the powers of the Georgian Constitutional Court are
defined only by the Georgian Constitution and the
organic law (subclause “z” of clause one of Article
89). As “the law on Georgia’s International Treaties”
is not an organic law, extension of the power of pre-
liminary supervision by Georgia’s Constitutional
Court is impermissible by this legislative act. This
legislative collision is overcome not by the practice
of the Constitutional Court - as we are advised - but
by introducing relevant changes in the law on Geor-
gia’s international treaties and by bringing its norms
into conformity with hierarchically higher legislative

acts (the Constitution and the Organic law). In the
meantime, in clarifying this question we must be
guided only by the Georgian Constitution (clause 4
of Article 65) and by the organic law on “Georgia’s
Constitutional Court” (clause 2 of Article 38), which
considers only international treaties to be ratified as
objects of preliminary supervision by Georgia’s Con-
stitutional Court.

I should like to touch upon one more question
that  points to the imperfection of the law of Geor-
gia’s International Treaties. According to this law,
only those international treaties may come under the
purview of the Constitutional Court that are not rec-
ognized as mandatory for Georgia (Article 21). As to
the possibility of checking the constitutionality of
an international treaty that has come into force by
the Constitutional Court, nothing is said on this in
the law. It follows that according to this law, Geor-
gia’s Constitutional Court has the right of only pre-
liminary supervision of international treaties, which
is obviously wrong. According to the Georgian Con-
stitution and the organic law on the “Georgian Con-
stitutional Court”, as noted above, Georgia’s Consti-
tutional Court is entitled to consider and decide the
constitutionality of an international treaty to be rati-
fied as well as one that has come into force. Proceed-
ing from this, I deem it necessary for the law on Geor-
gia’s International Treaties to provide for the power
of the Constitutional Court in the sphere of checking
the constitutionality of international treaties and the
legal consequences connected with the ruling of the
Constitutional Court on cases of this category.

Thus, the Georgian Constitutional Court carries
out both preliminary (preventive) and subsequent
(repressive) constitutional supervision of interna-
tional treaties. It should be said here that this is the
only case when Georgia’s Constitutional Court is in-
vested with the right of preliminary supervision - and
that only with respect to international treaties to be
ratified, prior to their ratification. It should be noted
in this connection that not all countries’ constitu-
tional organs of supervision are authorized to check
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the constitutionality of international treaties. For ex-
ample, the Supreme Court of the USA and the Turk-
ish Constitutional Court are deprived of such power.
Article 90 of the Turkish Constitution states directly
that it is impermissible to appeal against international
treaties at the Constitutional Court on the ground of
their unconstitutionality  [10: 337].  In most countries
(Austria, Albania, Andorra, Bulgaria, Hungary, Ger-
many, Greece, Spain, Slovenia, Russia, Armenia,
Azerbaijan, Estonia, etc.) international treaties are
subject to constitutional court supervision. However,
in Azerbaijan, France, Armenia, Russia, Estonia and
some other countries it is carried out only in the form
of preliminary supervision. Incidentally, in Armenia
such supervision is obligatory with respect to inter-
national treaties to be ratified [11: 265,266; 12: 78].

The international treaties that need ratification
by the Georgian Parliament for them to come into
force are determined by the Georgian Constitution.
According to clause 2 of Article 65 of the Constitu-
tion of Georgia.

Except for those international treaties and agree-
ments which envisage ratification, ratification of such
international treaties is mandatory which:

a) envisages entrance into an international or-
ganisation or into inter-state unity.

b) is of a military character.
c) concerns the territorial integrity of the state or

the changing of the state’s borders.
d) concerns the borrowing and distribution of a

loan to the state.
e) requires a change in international legislation or

the adoption of necessary laws and acts possessing
the power of law for the fulfillment of changed obli-
gations.

Although the Constitution gives an exhaustive
list of the varieties of international treaties that need
ratification, the law on Georgia’s International Trea-
ties expands further the cycle of International Trea-
ties to be ratified, including such treaties that need
ratification by another legislative act (subclause on
“V” of Article 14).

In this connection it should be primarily ascer-
tained to what extent is it justifiable to expand the list
of international treaties determined by the Constitu-
tional law on Georgia’s international treaties. Shed-
ding light on this is of major importance, for it con-
cerns the question of the limits of the Parliament’s
competence in the sphere of the foreign relations of
the state and it may become the ground of dispute
between the legislative and executive powers [4:
240,241]. The point is that ratification in this case
plays the role of parliamentary supervision over the
foreign political activity of the executive power, as
expressed in the need of parliamentary approval or
ratification of some treaties concluded by the execu-
tive authority, for them to be recognized as obliga-
tory for Georgia. Otherwise it will lack legal force. But
for this parliamentary supervision not to be unlim-
ited, and accordingly the balance not be disturbed
between the legislative and executive powers in the
spheres of foreign policy the Constitution defines,
on the one hand, the limits of implementing constitu-
tional supervision for a particular case by listing the
international treaties subject to obligatory ratifica-
tion, and on the other hand, points out that the Geor-
gian Parliament supervises the work of the Govern-
ment and carries out other powers only within the
framework of the Constitution (Article 48). Proceed-
ing from this, we may conclude that the Georgian
Parliament is empowered to ratify the international
treaties that are envisaged only by the Constitution
(clause 2 of Article 65), and not by any other legisla-
tive act. Hence, in my view, the possibility of deter-
mining the obligatoriness of ratifying a new variety
of an international treaty by reverse to the law on
Georgia’s international treaties contravenes the de-
mands of the Constitution, and it should be brought
into accord with the basic law.

If on the basis of the above norm of the law on
Georgian International Treaties the obligatoriness of
ratifying a new variety of international treaty is en-
visaged by some other legislative act, then e.g. the
President of Georgia may, on the basis of the Consti-
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tution (clause “b” of the first clause of Article 89) and
the organic law on “Georgia’s Constitutional Court”
apply to the Georgian Constitutional Court with a
Constitutional suit and demand the declaration of
the disputed norms of the above-noted legislative
acts as unconstitutional with respect to Article 48
and clause 2 of Article 65 of the Georgian Constitu-
tion. In this case satisfying the constitutional suit
according to clause 2 of Article 23 of the organic law
of “Georgia’s Constitutional Court” will entail the
annulment of the disputed norms of the normative
acts that violate their competence from the time of
their coming into operation. This means that legisla-
tive acts passed on their basis, in particular, the Par-
liament’s resolution on the ratification of a concrete
international treaty will lose force. This of course
does not mean that the international treaty will be
recognized as unconstitutional. It will enter force fol-
lowing the completion of the intra-state procedures
for international treaties not liable to ratification. A
dispute over competence should be decided in the
same way in the case when an international treaty to
be ratified is recognized as obligatory for Georgia by
the executive authority through bypassing the Par-
liament. In this case unlike the former one, the plain-
tiff and the defendant exchange their roles.

As I noted above, in the case of dispute over
competence, the question of the constitutionality of
an international treaty is not considered per se. The
Constitutional Court, in the framework of this au-
thority resolves only the question - bearing in mind
the demands of the Constitution - in the competence
of which state body rested the right of recognizing a
particular international treaty as obligatory for Geor-
gia. As to the question of the conformity of the con-
tent of the international treaty with the Constitution,
the Constitutional Court considers it within the frame-
work of the right to check the constitutionality of the
international treaty in the form of preliminary and
subsequent supervision.

At preliminary (preventive) constitutional super-
vision of an international treaty only an international

treaty submitted to Parliament for ratification can be
considered by the Georgian Constitutional Court.
According to the law on Georgia’s International Trea-
ties, an international treaty is submitted to Parlia-
ment for ratification only by the President of Georgia
(clause one of Article 15). But before Parliament takes
a decision on the ratification of an international treaty
not less than one fifth of the members of Parliament,
on the basis of the organic law on the “Constitu-
tional Court of Georgia” (clauses one and two of Ar-
ticle 38) is entitled to apply to the Constitutional Court
on checking the constitutionality of an international
treaty or its separate provisions to be ratified.

Entry of a constitutional submission stops the
discussion in the Georgian Parliament of the ques-
tion of the ratification of the treaty and, as noted,
clause 4 of Article 65 of the Georgian Constitution,
its ratification is impermissible before a decision is
made by the Constitutional Court.

It should be noted that of the subjects entitled to
make a submission to the Constitutional Court in-
vestment of only one fifth of the members of Parlia-
ment with the right to demand preliminary constitu-
tional supervision of an international treaty is, in my
view, determined by two circumstances. In the first
place, as only the President of Georgia is entitled to
submit an international treaty to Parliament for ratifi-
cation, it is assumed that he considers the treaty con-
cluded by the executive power or by himself to be
constitutional. Hence, the President of Georgia and
the Georgian Government in this case, logically, do
not need investing with power to submit to the Con-
stitutional Court. On the other hand, if the President
of Georgia or the Georgian Government and the Par-
liamentary majority supporting them will attempt to
ratify an international treaty incompatible with the
Constitution, the Parliamentary minority is given the
chance - by submitting to the Constitutional Court -
to prevent recognition of an unconstitutional inter-
national treaty as obligatory for Georgia. Proceeding
from this, granting this right to a definite group of
MPs serves the interests of upholding the Parlia-
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mentary minority and in the final analysis, of ensur-
ing the supremacy of the Constitution.

The Georgian organic law on the “Constitutional
Court of Georgia” defines the legal consequences
that follow the recognition of the unconstitutionality
of an international treaty or its parts. According to
the organic law, recognition of the unconstitutionality
of an international treaty or separate parts of it will
cause the impermissibility of ratifying an international
treaty pronounced unconstitutional (clause 5 Article
23). It follows from this norm that the effective legis-
lation does not provide for the possibility of partial
ratification. This means that at pronouncing at least
part of an international treaty unconstitutional ratifi-
cation of the remaining part of the international treaty
is impermissible. This rule appears quite logical, for
partial ratification in this case would entail introduc-
tion of unilateral amendments in the text of an inter-
national treaty agreed by the contracting parties,
which opposes the very nature of the treaty. In dis-
cussing the legal consequences of a decision by the
Constitutional Court on the constitutionality of an
international treaty, it is pointed out in juridical litera-
ture that in the case of pronouncing an international
treaty unconstitutional the state may follow three
alternatives: a) refuse the obligatory recognition of
the international treaty; b) in agreement with the con-
tracting parties introduce a change in the interna-
tional treaty to bring it into conformity with the Con-
stitution of Georgia; c) to introduce a change in the
Constitution of Georgia to ensure compatibility be-
tween the international treaty and the Constitution
[4: 228, 229]. Which path the state will choose de-
pends on various circumstances: however, the latter
two alternatives allow for an international treaty to
enter into force [13: 199]. The law on “Georgia’s Inter-
national Treaties” proposes only one path for such
case, namely, recognition of an international treaty
as obligatory for Georgia is possible only after rel-
evant changes have been introduced, in due form, in
the Constitution (clause 3 of Article 21). It would
have been advisable to have it pointed out that rec-

ognition of an international treaty as obligatory for
Georgia is possible when alterations are made in it
and it has been brought to conformity with the Con-
stitution of Georgia. Here, the state is faced with a
choice: which is more important for the state: preser-
vation of the Constitution unchanged and renounce-
ment of the international treaty or making relevant
changes in the Constitution and ratifying the treaty.
Of course, the stability of the Constitution and the
supremacy of the state is one of the most important
principles. Therefore in all cases of revealing an in-
congruity of an international treaty with the coun-
try’s basic law it is impermissible to introduce changes
in the Constitution. But there may also be a case
when the necessity of ratifying a treaty may out-
weigh the priority of the Constitution. For example,
the ratification of the international convention “On
Doing away with all Forms of Racial Discrimination”
in Austria (1972) made necessary the introduction of
changes in the country’s Constitution while at Aus-
tria’s joining the European Union (1995) a Federal
Constitutional Law was adopted through a referen-
dum on concluding a treaty of accession, this caus-
ing a general revision of the constitution of this coun-
try. It is significant that the Constitution of Austria
contains a norm (Article 50) on the conclusion of
international treaties that entail changes in the Con-
stitution [14: 142-144]. By way of an example the
“Treaty on the European Union” or the so-called
Maastricht Treaty, can also be cited. The signing of
the final text of the treaty in question was completed
on 7 February 1992, followed by the process of its
ratification by the Parliaments of the member states.
As is noted in the legal literature, probably no other
founding treaty has come across such serious diffi-
culties at the ratification stage as this one. The point
is that the Treaty of Maastricht strengthened further
the federal principles of the European Union at the
expense of ceding the sovereign prerogatives of the
member states [5: 132; 15: 9; 16: 142-148]. Hence the
question of the compatibility of this treaty with na-
tional constitutions acquired actuality. Thus, in
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France, where only preliminary constitutional su-
pervision of international treaties operates, the
President of the country addressed the Constitu-
tional Council regarding the constitutionality of the
international obligations envisaged by the Treaty
of Maastricht, on their entry into force and the need
for their possible revision. The Constitutional Coun-
cil pronounced the Maastricht Treaty unconstitu-
tional in relation to several articles of the French
Constitution. The Congress of the French Parlia-
ment introduced changes in the Constitution - more
precisely, it added a new chapter dealing with the
European Union. At the same time the President of
France called a referendum for French citizens to
decide on their attitude to the law that allowed the
country’s President to ratify the treaty. The partici-
pants of the referendum supported the ratification
of the treaty. Following this, a group of deputies
addressed the Constitutional Council to give its
ruling on the extent to which the Treaty of
Maastricht corresponded to the altered propositions
of the Constitution and to what extent was the law
approved by the referendum constitutional. This
time the Constitutional Council recognized the
Treaty of Maastricht as compatible with the Consti-
tution, while it did not accept the deputies’ ques-
tion for consideration of the constitutionality of the
referendum law under the motive that it was not
empowered to check the constitutionality of acts
approved at a referendum [17: 302,303]. An analo-
gous problem was resolved by Spain and Germany
through preliminary constitutional supervision [17:
304; 16: 143].

Thus, preliminary constitutional supervision is a
highly effective means which enables - prior to ac-
knowledging international treaties as obligatory for
the state - to determine their compatibility with the
constitution and to take appropriate measures. This
allows to preclude the possible opposition between
the obligation to fulfill an international treaty, incom-
patible with the Constitution, and the principles of
the supremacy of the Constitution.

When concrete facts of opposition of these prin-
ciples are in evidence, an absolutely different rule of
solving the question is in force in those countries in
which international treaties have priority legal force
in comparison to national legislation, including the
basic law. Thus, in the Constitution of the Nether-
lands we find the direct indication that “any provi-
sion of an international treaty that contradicts the
Constitution is adopted by not less than two thirds
of the deputies of the States General (clause 3 of
Article 91) [18: 491]. Owing to this, the court in the
Netherlands is obliged - in the case of a collision
between the international treaty and the Constitu-
tion - to use the norms of the international treaty
[4:23]. According to the constitution of Portugal
(clause 4 of Article 279), following the acknowledge-
ment of an international treaty as unconstitutional
by the Constitutional Court, this international treaty
may be ratified only in the case of the Republican
Assembly passing it by the quorum necessary for
the revision of the country’s Constitution. In my
view, this rule discredits the idea of hierarchicalness
of the supremacy of the Constitution and diminishes
the significance of Constitutional Court supervision
in ensuring Constitutional legality.

 Unlike preliminary constitutional supervision, at
further constitutional supervision of international trea-
ties the circle of subjects entitled to apply to the
Constitutional Court is much wider. According to the
organic law on the Georgian Constitutional Court,
the President of Georgia, the Government of Georgia
and not less than one fifth of the members of the
Georgian Parliament are entitled to file a constitu-
tional case on the constitutionality of international
treaties or their separate propositions (clause one of
Article 38).

In the course of further constitutional supervi-
sion of an international treaty, an effective interna-
tional treaty, i.e. one that has come into force, is within
the jurisdiction of the Constitutional Court of Geor-
gia. Incidentally, it is irrelevant in what way (by ratifi-
cation, the Act of the President) the international
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treaty has entered into force. The main thing is for it
to be effective so that the Constitutional Court may
examine it. However, taking into consideration the
technique through which the international treaty en-
tered into force, the legislator determines different
rules at filing a constitutional suit. Namely, accord-
ing to the organic law on the “Georgian Constitu-
tional Court”, if the international treaty was not sub-
ject to ratification and it came into force through some
other (non-parliamentary) way, then the above-named
subjects, without any preconditions, have the right
to file a suit with the Constitutional Court on the
constitutionality of this international treaty (or its
separate provisions) (subsection “g” of clause 21,
Article 38). But if the international treaty is ratified,
i.e. has entered into force by an act of Parliament,
then a constitutional suit may be entered on the de-
nunciation or annulment of the international treaty
within 30 days of the refusal of the Georgian Parlia-
ment and if Parliament does not resolve this question
within 30 days, then a constitutional suit may be en-
tered not earlier than 31 and not later than 60 days
from raising the question before Parliament of de-
nouncing or annulment of the treaty (“a” and “b”
subsections of clause 21 of Article 38). Thus, it is not
always possible to examine the constitutionality of a
ratified international treaty through the Constitutional
Court. It provides for definite preconditions and is
limited to a definite time. The essence of the above
regulations is that if Parliament decides in favour of
an international treaty to come into force (through
ratification), then it should not be declared unconsti-
tutional, bypassing the Parliament, but first the lat-
ter’s attention should be drawn to overcome the col-
lision found between the international treaty and the
constitution. But if Parliament refuses to bring an
unconstitutional international treaty into conformity
with the Georgian Constitution or in general does
not take a decision on this issue, only after this is it -
with a definite deadline - for the entitled subject to
file a suit with the Constitutional Court. Setting dead-
lines in this case is dictated in the interests of meet-

ing international treaties in good faith and preserva-
tion of stability in international relations. The organic
law leaves open the question of who has the right -
prior to entering a suit at the Constitutional Court - to
raise the question in the Georgian Parliament about
denouncing or annulling a ratified international treaty
(or its separate provisions). In this connection K.
Korkelia suggests that “The subjects submitting to
Parliament and those entering a suit in the Constitu-
tional Court coincide” [4: 231]. If we share this as-
sumption, it is not difficult to guess that those sub-
jects are the President of Georgia, the Government of
Georgia and not less than one fifth of the members of
the Georgian Parliament. This reasoning is logical.
However, the law on Georgia’s International Treaties
does not give ground for such an assumption, for
according to the law just citied, the submission to
Parliament for suspending a ratified international
treaty is made only by the President of Georgia
(clause 4 of Article 35). It follows that if the President
of Georgia does not show initiative and does not
submit this proposal to Parliament, the two subjects
that refer to Parliament - the Government of Georgia
and not less than one fifth of Members of Parliament
- will not have the opportunity to exercise their right,
granted to them by the law, to appeal to the Constitu-
tional Court about a ratified international treaty.

In my view, an appropriate change should be made
in the organic law on the “Constitutional Court of
Georgia” (clause 21, Article 38) and in the law on the
“International Treaties of Georgia”  (clause 4, Article
35) in order for the above-named subjects of appeal
to the Constitutional Court on the constitutionality
of ratified international treaties be enabled to exer-
cise their right.

Although Georgian legislation clearly defines the
right of the Georgian Constitutional Court to discuss
the question of the constitutionality of international
treaties - both prior to their recognition as obligatory
for Georgia and after their entry into force, - in the
opinion of some authors it is unclear whether the
Georgian Constitutional Court can discuss the con-
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stitutionality of international treaties at the time when
Georgia has expressed her consent to recognize the
obligatory nature of an international treaty but the
latter has not yet entered into force for Georgia (e.g.
because the time required for the treaty to come into
force, and so on) [4: 233]. I do not think that we are
here dealing with vagueness, for in the organic law
on “Georgia’s Constitutional Court” (clause 21, Arti-
cle 38) it is pointed out clearly that only an effective
law, i.e. one that has come into force, can become the
object of subsequent (repressive) supervision by
Georgia’s Constitutional Court, if Georgia’s interna-
tional treaty is recognized as obligatory for Georgia,
but its coming into force is linked to some fact, e.g.
some date, recognition by some other state as ob-
ligatory to it, etc., then this international treaty will
become obligatory after the occurrence of this fact
and, accordingly, it may enter the jurisdiction of the
Georgian Constitutional Court only after this. In the
above-cited span of time an international treaty can-
not be subjected to preliminary supervision by the
Constitutional Court, for only an international treaty
to be ratified can become the subject of supervision
by the Constitutional Court prior to its ratification. A
special case like this in relation to international trea-
ties to be ratified may arise only following the recog-
nition of this international treaty as obligatory for
Georgia, i.e. after its ratification. Therefore, such in-
ternational treaty too may be subjected only to sub-
sequent constitutional supervision after the fact nec-
essary for the treaty to come into force is recorded.

The constitutionality of international treaties may
be supervised within some other authority of the
Constitutional Court of Georgia as well. I have par-
tially touched upon this question in connection with
disputes over competence, namely, when the Consti-
tutional Court examines the dispute between state
bodies as to which of them is competent to decide
the question of recognition of a particular interna-
tional treaty as obligatory.

The constitutionality of international treaties may
be checked also within concrete supervision of norms

by the Constitutional Court and protecting the basic
human rights.

Under concrete supervision of norms according
to the organic law on the “Constitutional Court of
Georgia”, “If at examining a concrete case in a com-
mon court the court concludes that there exists suf-
ficient ground to consider the law or other norma-
tive act that the court must use in deciding this case
fully or partly as not in accordance with the Consti-
tution it will apply to the Constitutional Court. The
discussion of the case will resume following the
decision of the Constitutional Court” (clause 2, Ar-
ticle 19). Of course, the normative acts indicated in
those norms imply international treaties as well, for
as already noted, they constitute part of intra-state
normative acts and their use is fully justified in tak-
ing a decision on the case [19: 126]. The Constitu-
tional Court of Georgia has a case in practice when
on the basis of the submission of a common court
the constitutionality of an international treaty was
examined [20: 39-47].

The same may be said of the competence of the
Constitutional Court in connection with the protec-
tion of basic human rights, the normative acts adopted
in connection with Chapter Two of the Constitution
of Georgia come within the jurisdiction of the Consti-
tutional Court. Of course, along with legislative acts
and bylaws implied are many international treaties
that are recognized as obligatory for Georgia and are
directly related to questions of Chapter Two of the
constitution of Georgia, i.e. human rights and basic
freedoms. Proceeding from this, if an international
treaty (or part of it) does not conform with human
rights and basic freedoms, recognized by Chapter
Two of the Constitution of Georgia, the Constitu-
tional Court can recognize a disputed international
treaty (or part of it) as unconstitutional on the basis
of a suit filed by physical and legal persons, as well
as the public defender (ombudsman).

Thus, in the final analysis, the constitutionality
of international treaties may be discussed and de-
cided in the Constitutional Court of Georgia on the
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basis of a submission by the President of Georgia,
the Government, not less than one fifth of the mem-
bers of Parliament, the common court, the public de-
fender, and physical and legal person. Incidentally, it
is noteworthy that the organic law on the “Constitu-
tional Court of Georgia” determines the various ju-
ridical consequences of the decisions of the Consti-
tutional Court according to within which competence
of the Constitutional Court the constitutionality of
an international treaty is examined. When the consti-
tutionality of an effective international treaty is dis-
cussed within the competence specially determined
by the Constitutional Court of Georgia (subclause
“v” of the first clause of Article 19 of the organic
law), this recognition of the disputed act (or its sepa-
rate parts) as unconstitutional will entail the annul-
ment of the international treaty (or its separate parts)
(clause 5, Article 23 of the organic law), and if the
question of the constitutionality of an international
treaty is examined with the competence of concrete
supervision of the Constitutional Court or the pro-
tection of basic human rights (subclause “e” of the
first clause of Article 19 and clause 2), then confirma-
tion of the unconstitutionality of a disputed act (or
its parts) will entail its declaration as null and void
from the moment of the publication of the relevant
decision of the Constitutional Court (clause 1 Article
23 of the organic law).

Annulment of an international treaty implies rec-
ognition of this act as annulled from the moment of
its coming into force. The Constitution of Georgia
does not provide for such legal consequences of a
decision of the Constitutional Court. According to
the basic law an act or its part, pronounced as un-
constitutional loses legal power from the moment of
the publication of a relevant decision of the constitu-
tional Court (clause 2 of Article 89). Such deviation
from a rule determined by the Constitution is imper-
missible and it should be brought into conformity
with the demands of the basic law.

Constitutional order requires that any decision
of the Constitutional Court, dealing with the consti-

tutionality of normative acts, should entail the loss
of the legal force of a normative act pronounced as
unconstitutional, including, of course, an interna-
tional treaty, only from the moment of the publica-
tion of a relevant decision of the Constitutional
Court. This means that the decision of the Consti-
tutional Court will not have retroactive force. How-
ever, restoration of constitutional order in this case
will still not be enough owing to the specificity of
international treaties. The point that annulment of
an unconstitutional treaty, or pronouncing it as hav-
ing lost force from the moment of publication of the
decision of the Constitutional Court in either case
means unilateral abrogation by Georgia of the inter-
national treaty because of its unconstitutionality.
The “Georgian Law on International Treaties”
(subclause “l” and “m” of Article 3) does not pro-
vide for the discontinuance or abrogation of an in-
ternational treaty on this basis. Because of this, as
is rightly noted in legal literature, a situation is cre-
ated when an international treaty will remain obliga-
tory for implementation at the international level,
while it ceases to be in force at intrastate level, which
is tantamount to a breach of international obliga-
tions [4: 236].

To overcome the above-cited collision it is sug-
gested in the legal literature in the case if the Consti-
tutional Court finds an international treaty unconsti-
tutional, to introduce a practice according to which,
the Georgian Constitutional Court will order the state
body that has expressed readiness to acknowledge
an international treaty as obligatory to implement
appropriate procedures towards the denunciation of
the international treaty [4: 236].

In my view, due to the specificity of the conclu-
sion of an international treaty and its abrogation, in
the case of an international treaty being declared
unconstitutional, it is preferable to use the norm en-
visaged by clause 2 of Article 25, according to which
a legal act or its part recognized as unconstitutional
loses its legal force from the moment of publication
of a relevant decision of the Constitutional Court, if



Constitutional Court Supervision of Georgia’s International Treaties 163

Bull. Georg. Natl. Acad. Sci., vol. 7, no. 1, 2013

no other data is determined by law. Conformably with
this “it will be advisable for the organic law on the
“Constitutional Court of Georgia to set a reasonable
date, after the expiry of which an international treaty
(or its part), declared to be unconstitutional loses
legal force. During this period the state bodies will be
given the chance to carry out relevant procedures

aimed at denouncing the international treaty. At the
same time, it will be necessary to take into considera-
tion the above provision of clause 2 of Article 25 of
the organic law on the “Constitutional Court of Geor-
gia” in clause 2 of Article 89 of the Constitution of
Georgia in order to avoid incompatibility between
the organic law and the basic law.

samarTali

saqarTvelos saerTaSoriso xelSekrulebebis
sakonstitucio sasamarTlo kontroli

j. xecuriani

akademiis wevri, saqarTvelos mecnierebaTa erovnuli akademia, Tbilisi

saerTaSoriso xelSekruleba, rogorc saqarTvelos normatiuli aqtebis Sidasa-
xelmwifoebrivi samarTlis Semadgeneli nawili, eqvemdebareba sakonstitucio sasamarT-
lo kontrols, romlis mizania qveynis ZiriTad kanonTan saerTaSoriso xelSekrulebebis
Sesabamisobisa da, saboloo angariSSi, konstituciis uzenaesobis uzrunvelyofa. saqarT-
velos konstituciiT da “saqarTvelos sakonstitucio sasamarTlos Sesaxeb” saqarTvelos
organuli kanoniT, saerTaSoriso xelSekrulebebis konstituciurobis sasamarTlo kon-
trolis uflebamosileba, Tavisi arsiT, normaTa konstituciuri kontrolia, magram igi
calke, damoukidebeli uflebamosilebis saxiTaa warmodgenili, radganac misi ganxor-
cieleba dakavSirebulia mraval TaviseburebasTan, romelic saerTaSoriso xelSekrulebis
specifikuri bunebiT aixsneba. saqarTvelos sakonstitucio sasamarTlos iurisdiqcia
yvela saxeobis saerTaSoriso (saxelmwifoTaSorisi, samTavroboTaSorisi, uwyebaTaSorisi)
xelSekrulebaze vrceldeba. saqarTvelos sakonstitucio sasamarTlo axorcielebs
saerTaSoriso xelSekrulebis rogorc winaswar (prevenciul), ise Semdgom (represiul)
sakonstitucio kontrols. saqarTvelos sakonstitucio sasamarTlos winaswar (preven-
ciul) kontrols eqvemdebareba mxolod saqarTvelos saratifikacio saerTaSoriso xel-
Sekrulebebi maT ratificirebamde. es erTaderTi SemTxvevaa, rodesac saqarTvelos sa-
konstitucio sasamarTlos eniWeba winaswari (prevenciuli) kontrolis uflebamosileba.
saerTaSoriso xelSekrulebis Semdgomi (represiuli) sakonstitucio kontrolis dros,
saqarTvelos sakonstitucio sasamarTlos gansjadi SeiZleba iyos mxolod saqarTvelos
moqmedi saerTaSoriso xelSekruleba.sakonstitucio sasamarTlos mier saerTaSoriso
xelSekrulebis arakonstituciurad cnobis SemTxvevaSi mizanSewonilia kanoniT gaTva-
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liswinebul iqnas vada, romlis gasvlis Semdeg arakonstituciurad cnobili saerTaSoriso
xelSekruleba dakargavs iuridiul Zalas. am vadaSi saxelmwifo organoebs miecemaT
SesaZlebloba, ganaxorcielon Sesabamisi procedurebi saerTaSoriso xelSekrulebis
denonsirebis mizniT.
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